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* AMES MITCHELL, younger of Rig, rented ran 
conſiderable farms in the weſt country, and dealt 
pretty deep in the black. cattle. | 
His uſual practice was, infthe ſpring of each year, 
to purchaſe in the country round ſſo many head of cattle, 
as, with theſe upon his own groumds, would make a pro- 
per atlortment for the Engli/þ _ ; and when he had 
thus purchaſed his whole quota, hegathered them all toge- 
ther, and procceded to. England. Wis credit was undoubt- 
ed, and no man 1n that country Muld have ſcrupled let- 
ting him have, upon his perſonal Fcurity, whatever num- 
ber he defired, and they could ſpaſe, as he was, generally 
ſpeaking, pretty punctual in payilg the price with the re- 
turn of their proceeds in Eng land. = : 5 5 
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2 to England, juſt as they had got out of the ſhire of 


1 

Thus in particular it was, that, upon the 15th of My 

1763, the very day before his drove was to ſet out for the 

Engliſh markets, he purchaſed from Auam Cravofurd-Neaval 

21 head of black cattle, at the price of 57 J. Sterling, and 

from John Tennent, 51 * at the price of 147 J. Ster- 
ling. 


The petitioners were, at the time, . to the ſaid 


Janes Mitebell in the ſum of 400 J. Sterling, or thereby, 
on which diligence had been raiſed, when, meeting occa- 
nally with ſaid cattle upon the 18th of May, in their 


Ayr, into the ſhire of Dumfries, they reſolved to execute a 
poinding, and were proceeding therein, when ohn Macil- 


wraith, a friend of Mitchell's, entered a claim to the proper- 


ty of the whole drove, as belonging to him: But as this 
was plainly a moſt falſe and groundleſs allegation, unſup- 
ported by any evidence, the meſſenger did moſt juſtly dif- 
regard the ſame, and proceeded to appriſe the cattle upon 
the ground where they then were, and thereafter to drive 
them back to Cumnock, with a view to their being again 
appriſed there. 

In their way to . they were overtaken by Alan 
Crawfurd-Newal, who aſſerted his property to 21 of theſe 
cattle, as fold by him but the day before, and for which he 
had got Mitchell bill: But the meſſenger could as little 
pay any regard to this claim, as, ex conce//is, the cattle had 
been ſold, and delivered the day before, and ſecurity grant- 


ed for the price. 
But, as it occurred to be matter of doubt, whether it 


would be regular to execute this poinding at the market 
croſs of Cumnock, which is in the ſhire of pr, as the cat- 


tle had been found in the ſhire of Dumfries, they were dri- 
ven to Sanguhar, in the county of Dumfries, where they 
were of new — Saen and adjudged to belong to 
the poinder. 
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Adam Cr awfurd preferred a petition to the ſheriff depute, 
ſetting furth his claim to the property of the above parcel ; 
and therefore prayed warrant to ſecure the cattle until the 
poinders ſhould find caution to implement whatever ſhould 
he decreed in his favours in the event of the competition, 
or to deliver them up to him upon his finding the like cau- 
tion, or at leaſt to ſequeſtrate the cattle. 

Another petition, to the ſame purpoſe, was preſented in 
name of John Tennent, whereby he, upon the ſame grounds, 
claimed the $1 head of cattle which had been purchaſed 
from him. 

And a third application, to the ſame purpoſe, was 
made by the original proprietors of the remainder of ſaid 
cattle. 

The ſheriff appointed theſe petitions to be ſerved, and 
anſwers to be put in within three days after ſervice, and, 
in the mean time, ordered the cattle to remain where they 
were. 

And, by an after interlocutor, 2d June 1763, the ſheriff 
8 granted warrant to ſell, by public roup, the whole cattle 
* ſo poinded, upon Menday the 6th of June.” The cattle 
were accordingly ſold in ſeparate parcels, and bills taken 
for the price, payable to the There clerk of Ayr, for be- 
hoof of all concerned. 

Adam Crawfurd, in his own name, and as aſſigney of 
Jobn Tennent, brought his action in this court, againſt the 
now petitioners, at whoſe inſtance the cattle had been 
poinded, concluding againſt them for payment of the pri- 
ces at which the cattle had been ſold to Mitchell, with an- 
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| nualrent ſince Lammas 1763; at leaſt, to have it found and 


declared, that he has the preferable right to the bills taken 
in name of the ſheriff clerk of Ayr, for the prices of ſaid 
cattle, and againſt Mr. Charles Dalrymple, the ſheriff clerk, 
that he ſhould be decreed to deliver up the aforeſaid bills 
to him, or to pay the contents therebf. 

Upon 


Decem. 8. 
1764. 


Jan. 25. 
1765. 
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Upon adviſing minutes of debate, wherein the purſuers 


had roundly averred, that Mztchell, the purchaſer of the cat- 
tle, was inſolvent at the time he made that purchaſe, and 
that he fled that country the day after the poinding, but 
of which no proof was either offered or adduced ; che Tad 
Ordinary of this date, pronounced the following interlocu— 
tor: © The Lord Ordinary having conſidered the foregoing 
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debate, with the writs produced, in reſpect, it is alledged 


by the purſuer, and not denied on the part of the defen- 
ders, that Mitchell is inſolvent, and the next day after the 
bargain made for, and the delivering of the black cattle 
in queſtion, fled the country, and has nat been heard of 
ſince ; finds, that the bargain on the part of Mitchell was 
fraudulent, and that the property of the cattle was not 
transferred to him, ſo as to be attachable by his credi- 
tors, in prejudice of the purſuer; and in reſpect, the ſaid 
cattle were ſequeſtrated by the ſheriff depute of Air, up- 
on application of the purſuer, and were thereafter ſold by 
warrant of the ſaid ſheriff and the price paid into the 


ſheriff clerk's hands, or bills ar other fecurities taken 


therefor in. his name, for behoof of all concerned ; there- 
fore, finds, that the purſuer is preferable to the defenders, 
the creditors of Mitchell, for the proceeds of the ſaid cat- 


tle ſo fold; and therefore, ordains Mr. Charles Dalrymple, 


Mmeriff clerk of Air, to pay over to the purſuer, the price 
received by him for 1aid cattle, and to deliver up and aſ- 


ſign to the. purſuer the bills, or other ſecurities that were 
taken for the ſaid price, in ſo far as the ſame have not 


been paid to him, and decerns.“ 
And upon adviſing repreſentation and anſwers, his Lord- 


ſhip pronounced this other interlocutor: Having con- 
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ſidered this repreſentation, with the anſwers made 


thereto for the purſuer, and letter produced, with the ſaid 


anſwers, by which James Mitchell acknowledges his inſol- 
vency, and'that he had intimated a meeting of his cre- 


ditors, which letter bears date the 19th of May 1703 bc 
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« ing the ſecond day after the purellaſe of the cattle libel- 
« led ; refuſes the deſire of the amen * adheres 
« to the former interlocutor.” 

Of theſe interlocutors, the petitioners are now humbly 

to pray your Lordſhips review. A fimilar caſe did occur 
within theſe few weeks, in the competition of Arnot's credi- 
tors, reſpecting the purchaſe of a parcel of iron, when the 
principles of law, former precedents and authorities were 
fully under conſideration of the court; and as theſe will be 
ſtill freſh in your Lordſhips memory, the petitioners judge 
it unneceſſary to give your Lordſhips the trouble of re- 
ſtating the ſame. 

It 1s an agreed fact, that the purchaſe of theſe cattle was 
compleated by delivery upon the 17th, and ſecurity then 
granted for the price. And your petitioners will be pardoned 
to conſider this as undoubted evidence, that Mitchell, at the 
time, was of good credit in that country where he reſided 
and was known, when ſo many different perſons did ſeve- 
rally fell to- him, upon his perſonal credit, thoſe different 
parcels of cattle, knowing them to be intended for the Eng- 
liſh market, as upon former occafions; ſo that at this time, it 
is clear and evident, that Mitchell was ſo far from having 
any intention cedere foro, that he was carrying; on the trade 
he had dealt in for a courſe of years, of providing a ſtock of 
cattle for the Engliſhᷣ᷑ markets; and, had it not been for this 
unlucky poinding of that drove when on their road to Eng- 
land, it is highly probable, Mitchell would at this day have 
ſtood it out. But as this gave the alarm to his creditors, 
which ſoon thereafter brought him all upon the ſtop; the 


torrent was too ſudden and ſtrong to be withſtood: He was 


obliged to ſtop payment, and ou the zoth day of May, that 
is, at the diſtance of 13 days after the. delivery of the laſt 
parcel of thoſe cattle, took ſanctuary in the abbey. 

The principles of law which govern queſtions of: this 
kind, are now ſufficiently eſtablithed. Inſolvency per e is 


no relevant ground for reducing bargains in the way of 
com- 


commeree, fairly concluded, and completed by delivery. 
Thi law of this country allows of no hy potheck to the ven- 
der upon the ſubject ſold tor the price; eſpecially where, 
as in this caſe, the price was in reality paid, in fo far as 
bills were granted for the {am c. 

To reſolve ſuch bargains, rraud muſt be charged and 
proved: Superveening inſolvency is no proof, either of ac- 
tual or intentional fraud, % it ſhould appear, that the 
purchaſer did, or might have known that he was inſolvent 
at the time: The conſequences would be molt dreadful, 
was this to be allowed: Credit is the great ſupport of trade: 
The chances to which it is expoſed are ſo fluctuating, that 
there would be no ſecurity in mercantile tranſactions, if, 
upon every ſuch emergency, an inveſtigation was to be ſer 
on foot, whether purchaſers, at all the different periods 
when they make their bargains, were truly ſolvent or in- 
ſolvent ; that is, in other words, Whether, upon a ſcrutiny 
into their funds, their debts exceeded their effects? 

It is, therefore, eſſentially requiſite, that in challenges of 
this kind, fraud ſhould be alledged and proved, dolus dans 
cauſam contractui; that is what the law, in no caſe, will 
preſume, tho', as every other matter of fact, it may be e- 
ſtabliſhed, either by poſitive and direct proof, or from ſuch 
facts and circumſtances as do necellarily infer the ſame, as 
ſufficient facere fidem Judici, that the purchaſe was made 
with a fraudulent intention, if he had it in view mox cedere 
foro, or in other reſpects muſt have known his utter 1nabr- 
lity to make good the bargain. 

Ibis matter was moſt accurately confidered in the noted 

caſe of Fo/eph Cave's bankruptcy: All the authorities that 
could be collected from foreign or domeſtic lawyers, and 
the deciſions of this court in parallel caſes, were fully ſtat- 
ed, and under conſideration of the court. 

The rule then eſtabliſhed, which has been univerſally ap- 


proven of, and ſtrictly adhered to ever ſince, was, that 's 
121 dhe 
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_ condition ; that he had expreſſed his doubts that he ſhould 
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the ceſſio for: ſuperveened intra biduum vel triduum of the 
purchaſe and delivery, it inferred, preſumptione juris, a frau- 
dulent purpoſe and intention. It was neceilary ſome period 
ſhould be fixed, when that preſumption ſhould oper ate: 
The biduum or triduum was the rule fixed upon by the civil 
law, upon this rational preſumption, that when a perſon 
was thus brought to the very brink of a ceſſio fori, it could 
ſcarce be doubted that he muſt have formed the reſolution 
cedere foro, and muſt have been conſcious of his own ina- 
bility, at the time when he made the purchaſe. 

But as every preſumption mult yield to truth, or to ſtrong- 
er preſumptions, caſes may be figured where circumſtances 
may occur, ſufficient to elide this preſumption. And your 
petitioners, with all due ſubmiſſion, apprehend, that this 
is one of theſe caſes, where a merchant, or other dealer, 
following out that branch of buſineſs upon the very ſame 
footing that he had hitherto carried it on for a courſe of 
years, is, by a blow of this kind, at once difabled : And 
not one circumſtance alledged or proven, to induce a belief, 
that he had this ce//ro fori in view. 

But they have no occafion to plead the point ſo high: 
The ſpace of time that interveened between the purchaſe of 
theſe cattle, and the actual ceſſio, delivers them from the 
preſumptive fraud, and throws the onus probandi upon the 
purſuers, that, de facto, this purchaſe was made with a 
fraudulent intention mox cedere foro, or of his being, in o- 
ther reſpects, under ſuch circumſtances as are available Ja- 


cere fidem, that he made that purchaſe, with a fraudulent 


intention to draw the purſuers goods into his hands, Know- 
ing his inability to pay the price. 

It was this that created any difficulty with your Lord- 
ſhips in the above mentioned caſe of Arnet's creditors : 
Your Lordſhips had it there clearly in proof, that Arnot, for 
a conſiderable time before he gave way, was in a tottering 


be 
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be able to ſtand it, and had ſignified his intention to veſt 
But in 


his effects in truſtees for behoof of his creditors : 
fact he did not do ſo, but ſtill carried on buſineſs as before, 
and received delivery of the bargain of iron about eight or 
ten days before he gave up. The doubt which your Lord- 
ſhips entertained there, was, whether the above facts were 
ſufficient to eſtabliſh a preſumptive fraud ; and that is the 
criterion upon which the deciſion of the preſent queſtion 


muſt depend. 


The purſuers have boldly averred, that Mitchell abſcond. 


ed and fled the country, immediately after the aforeſaid 
poinding, and never thereafter appeared, till he caſt up in 
the ſanctuary. Was this fact proved, the petitioners ſhould 
greatly doubt, whether, under the circumſtances of the 
caſe, as above ſtated, it would be relevant to infer a pre- 
ſumptive fraud retro. But it is unneceſſary to argue abſtract 
points, founded upon the ſuppoſal of facts which are not 


true, or which are denied, and not proved. The petitioners 


have ſaid, and know it to be true, that for ſeveral days af- 
ter the poinding, he appeared publickly; he was at Air on 
the 19th of May, where he wrote a letter to David Macgill, de- 
firing a meeting of his creditors, as being no longer able to 
ſtand it out, after the diſtreſs that had been brought upon 
him by the aforeſaid poinding. He was at Air on the 20th, 
22d and 23d, and at Newmzlls. on the 26th, and it was not 
till the Zoth that he retired to the- ſanctuary, tho“ there 
was then no caption againſt him: He left the ſanctuary in 
Auguſt, returned to the country, and: contitinued there till 
October, when he went abroad. 

The petitioners do not expect that theſe facts ſhould be 
taken upon their word; the preſumption of law is for him, 
as fraud will never be preſumed; and, if the purſucrs al- 
ledge circumſtances relevant to infer a preſumptive fl aud, it 
lies upon tlſem ta prove it. 4 
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All the proof they have hitherto attempted, and which,. 
they are pleaſed to think, renders all further proof un- 
necellary, is the aforeſaid letter of the 19th May. And, 
as the Lord Ordinary has laid the ſtreſs of his laſt interlo- 
cutor upon that letter, it ſhall here be ſtated verbatim. 

Since I ſaw you, I went to. Gall:wway, and bought a 
drove there and in Carrick, and when I went away, John 
« Loggan in Waterſide gave me a charge, and before I got 
home was ready to poind, and did go to the Rigg, but 
* was ſatisfied for his money; but it has raiſed ſuch a noiſe, 
* that I have been ſtopped with the drove, and them poind- 


( ed: So it is out of my power to hold out any longer with- 


out the conſent of my creditors ;. 10 I have intimate Satur- 


day for a general meeting, and hope you will attend; 1 


„ likewiſe beg you will take the trouble of being a truſtee 
for your behoof, and the reſt of the creditors. 

The petitioners cannot perceive any thing in. this letter 
that has the remoteſt tendency to eſtabliſh a preſumptive 
fraud; but, on the contrary, ſeems to ſpeak out an honeſt 
and fair purpoſe to do all the juſtice in his power to his 
creditors. He there informs of a former poinding that had 
been threatned, but that he had ſatisfied the creditor for 
his money, whether by actual payment or ſecurity, the letter 
does not ſay, nor does it ſeem material. But how this 
ſhould prove an intention to defraud his creditors, is incon- 
ceivable. He then proceeds to give account of that other 
unhappy poinding, which put it out of his power to hold 
out any longer without conſent of his creditors, and there- 
fore propoſes that a meeting ſhould be called, that they 
might concert what meaſures to take. This may well prove- 
the feeling he had of the diſtreſs which was brought upon 
him by the aforeſaid poinding; but how it ſhould infer a 
fraudulent purpoſe, in purchaſing theſe cattle to make out 
his drove as uſual, for the Engliſh market, is not extremely 


obvious. 
C:- | Mitchell's. 


1 
MitchelPs determined purpoſe of returning to his ow] 
country, after the ſale of his cattle at the Engli/h market; 
is unimpugned by any evidence, and is obvious from every 
circumſtance of his conduct. He did not ſecrete or diſpoſe 
of any of his effects, but left all his affairs in the ſame ſi- 
tuation, as uſual upon the like occaſions; and his ſtocking 
and ſervants were left upon his farms, in the ſaine manner 
as he was accuſtomed to do, when in former times his trade 
and occupation as a drover, carried him to the Engl: ag mar. 
ket for the purpoſes of ſelling his cattle. 


May it therefore pleaſe your Lordſhips to alter the Lord 
Ordinary's interlocutors ; and, in reſpect the purſuers 
do not offer to prove any aftual fraud, to ſuſtain the 
defence, find your petitioners to have the preferable 

right to the bills taken in name of the ſheriff clerk, 
for the price of the cattle poinded and fold ; and to 
decern Mr. Dalrymple, the ſheriff clerk, to deliver 
up theſe bills to the petitioners. | 


A to juſtice, &e. 
G74 ALEX. LOCKHART. 


